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Cerritos, California, Wdnesday, March 15, 2023
1: 03 p. m

JUDGE KWEE: We're opening the record in the appeal
of M5 Foods, LLC. This matter is being held before the
O fice of Tax Appeals. The OTA case is nunber 21129372.

Today's date is Wednesday, March 15th, 2023, and
the tine is approximately 1:03 p. m

This hearing is being conducted live in
Cerritos, California, and we are also live stream ng on
OTA' s public YouTube channel.

Today's hearing is being conducted by a panel of
three Adm nistrative Law Judges. M nane is Andrew Kwee
and I'll be the |ead Adm nistrative Law Judge. Judge
Eddie Lamto ny right and Andrew Wong to ny left are the
ot her nenbers of this panel. Al three of us will be
neeting after the hearing today and we will produce a
witten result and the witten decision as equal
participants.

Al though | will be conducting this hearing, any
judge in this panel may interrupt at any tinme to ensure
that we have all the information necessary to decide this
appeal .

Wth that said, for the record, |I'd ask that the

Kennedy Court Reporters, Inc.
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parties please identify thenselves, and I'll start with
the representatives for CDTFA
MR. SUAZO. Randy Suazo, Hearing Representative,
CDTFA.
MR. PARKER: Jason Parker, Chief of Headquarters
Operations Bureau with CDTFA.
MR. HUXSOLL: Cary Huxsoll from CDTFA's Lega
Di vi si on.
JUDGE KWEE: kay. Thank you.
And I'Il turn it over to the representative for
M5 Foods.
MR SAIFIEE Mke Saifie, representing M5 Foods.
JUDCGE KWEE: Ckay. Thank you.
So we did have notice of panel change.
Judge Wong was substituting in for Judge Cho. | believe
we di scussed that at the prehearing conference and ny
under st andi ng was there was no objections to that panel
substitution. |Is that correct for CDTFA?
MR SUAZO. That is correct.
JUDGE KWEE: Ckay. And for M. Saifie?
MR. SAIFIE: Yes. That's okay.
JUDGE KWEE: Ckay. Geat. Thank you.
As far as the witnesses that we have for today,
CDTFA does not have and does not plan to call any

W t nesses. For MS Foods, there's going to be one wtness

Kennedy Court Reporters, Inc.
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and that was M. Saifie, the LLC nenber for MS Foods,
LLC. Is that correct for CDTFA, no w tnesses?

MR SUAZO. That is correct.

JUDGE KWEE: Ckay. And M. Saifie, is that correct
for Appellant? You're the only w tness today?

MR. SAIFIE: That's correct, your Honor.

JUDGE KWEE: Ckay. G eat.

As far as the exhibits, we did have sone
exhibits that were distributed after the prehearing
conference and in addition, | believe | received
exhibits, and it appears to be a briefing, from
Appel lant, a couple of mnutes ago right before we
started.

So I'mgoing to start with the exhibits that we
had identified at the prehearing conference and which
were attached to the m nutes and orders.

So for CDTFA, CDTFA tinmely submtted Exhibits A
t hr ough H.

CDTFA, do you have any additional exhibits or is
that the entirety of what we have for you?

MR. SUAZO. That's all we have at this point.

JUDGE KWEE: Ckay. And M. Saifie, since you hadn't
had a chance to review those exhibits at the tinme of the
prehearing conference, |1'd just turn back to you. Wre

you able to review those exhibits and do you have a copy

Kennedy Court Reporters, Inc.
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of those exhi bits?

MR. SAIFIE: No, your Honor. | don't have the
copies. They m ght have been e-mailed to ne.

JUDGE KWEE: Ckay. So after what we had -- after the
preheari ng conference that we held, | should have sent a
copy of the exhibit binders, which was Exhibit 1 for
Appel | ant and Exhibits A through H for CDTFA, along with
the m nutes and orders summari zing the deadlines. Did

you not receive that e-mail from OTA?

MR. SAIFIE: Your Honor, | really can't recall

JUDGE KWEE: Ckay.

MR SAIFIE: | -- |I'"d just have to go back to ny
e-mail spamfolder if -- in case it went to Yahoo spam

JUDGE KWEE: Ckay. So | -- let me -- let me check to

see if we can get those exhibits printed out, printed out
for you. |Is that sonething that you would -- you woul d
like to have right now, or if so, | can call a brief
recess to have themprinted for you.

MR. SAIFIE: Your Honor, | think we are pretty nuch
on the sane page. W had a prehearing twice, so | think
we are on the sanme page. | don't see anything different
i n what has been presented to ne.

JUDGE KWEE: Ckay. Yeah. And just to clarify, |
bel i eve the exhibits that CDTFA had, | nean, that we

di scussed at the prehearing conference, those were just

Kennedy Court Reporters, Inc.
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t he docunents that had been provided during the briefing
period. So then you woul d have received those al so
during that -- that tine period. But | can ask that
t hose docunents be forwarded to you again after the
hearing today, if you want to have a copy for your
records.

As far as what -- the exhibits that we do have,
did you antici pate having any objections to admtting
t hose docunents into evidence for CDTFA?

MR. SAIFIE: No, your Honor. | think |ast tinme when
| was in the prehearing, ny understanding is after this
hearing, | guess we want to go to offer in conprom se and
settle this today. That's ny understanding of this
appeal .

JUDGE KWEE: Ckay. So let ne get to that in a

mnute. | would like to go through the exhibits, but I
w Il discuss that aspect shortly. But as far as
procedural ly getting through this prelimnary aspect, I'd

like to go through admitting the evidence before
di scussi ng any aspects about the case.

MR SAIFIE: Okay. Cot it.

JUDGE KWEE: Ckay. So without objection for CDTFA' s
Exhibits A through H then | will admt CDTFA Exhibits A
t hrough H into evidence.

(Respondent's Exhibits A through H were received

Kennedy Court Reporters, Inc.
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I n evidence by the Adm nistrative Law Judge.)

JUDGE KWEE: And now I'd like to turn to Appellant's
exhibits. Appellant, M. Saifie, we did admt Exhibit 1,
whi ch was a copy of some photos and two e-mails. It was
seven photos and two e-mails. W discussed and
di stributed those after the prehearing conference, so
those were tinely submtted, seven photos, two e-mails.

And CDTFA, did you have any objections to
Appel l ant Exhibit 1 consisting of the seven photos and
two e-mail s?

MR. SUAZO. No objection.

JUDGE KWEE: Okay. So | will admt Appellant's
Exhi bit Nunber 1 into evidence w thout objection.

(Appellant's Exhibit 1 was received

I n evidence by the Adm nistrative Law Judge.)

JUDGE KWEE: At this point, I'd like to turn to the
docunents that were submtted today, which | wll
collectively refer to as Exhibit 2.

So M. Saifie, | have sone various docunents
her e.
And CDTFA, did you -- were you able to receive a
copy of Exhibit 27
MR. SUAZO. Yes. W received it in the green room
JUDGE KWEE: Ckay. So those docunents, it |ooks like

they are sonme statenents and the police reports and sone

Kennedy Court Reporters, Inc.
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bill -- billing notices, and there's also it |ooks to be
a summary of Appellant's position on this appeal.

Appel lant, did you -- did you have a -- was
there a reason that you weren't able to submt these
exhibits within that 15-day tine franme that we had

di scussed during the prehearing conference?

MR. SAIFIE: Your Honor, | spoke to Nia -- | believe
that's her nanme -- and our discussion was | can bring
them on the hearing day because they were -- | just had

to do sone research, and she said yes, just bring themon
the day of the hearing and bring six copies with it. So
| just brought six copies each.

JUDGE KWEE: Ckay. And CDTFA, woul d you have
objections to admtting Appellant's Exhibit Nunber 27

MR, HUXSOLL: W object based on the fact that it was
not tinely submtted. And also, docunents w thin
Exhibit 2, we object based on rel evance because they
appear to be bank statenents from 2023 and al so a notice
of a demand from CDTFA for a subsequent audit period.

JUDCGE KWEE: Ckay. | -- and | do see that, and that
sort of brings us to the question about the offer in
conprom se, settlenent and bankruptcy. So why don't | at
this tinme pause and just go back to what you were
di scussing a m nute ago about the bankruptcy, offer in

conprom se, and settlenent, because we did discuss that

Kennedy Court Reporters, Inc.
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during the prehearing conference and ny understandi ng was
that all the parties were on the sane page that OTA
doesn't have jurisdiction to discuss settlenment, OC or
even bankruptcy or the risks of litigation, and because |
do see sone of these docunments that they are statenents
dated in 2023 and it |looks like they're -- they're bills,
that sone of these m ght be getting at the ability to pay
or settlenent.

So | just -- | guess |I'd turn to M. Saifie.
Did you not understand that OTA can't address settl enent
and bankruptcy and offer in conprom ses during this
hearing? That's outside our jurisdiction. That's

sonet hing that you would have to go through CDTFA to

handl e.

MR. SAIFIE: | believe when | spoke to M. Randy, and
| believe their -- but Randy nost probably can tell ne
that. | believe this is the first tine | heard the offer

of conprom se goi ng through, but yes, that was ny
understanding, that this is a hearing where | wll be
able to settle this as an offer in conprom se and that's
why | didn't even appeal the second audit, because | just
want to lunp sumeverything into today's and just try to
get out wi thout, you know, going through the attorneys
and finding a bankruptcy attorney and just settle this

today. But that was ny understandi ng.

Kennedy Court Reporters, Inc.
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JUDGE KWEE: Ckay. So | think there was a
m sunder st andi ng there because the authority to settle or
to do an offer in conpromse is exclusively within the
jurisdiction of CDTFA, so that process would have to be
initiated and conpl eted through CDTFA s respective
departnents. | believe that they would have a separate
departnent that handles settlenent than the one that is
here today.

So today during this hearing, OTIA we cannot
settle the case, we cannot direct CDTFA to settle the
case, or we cannot accept a conpromi se on the liability.
Qur role today is really limted to determ ni ng whet her
the correct liability has been determ ned by CDTFA and
whet her you or MS Foods, LLC has established, you know,
an exenption or exclusion or a basis for adjustnent to
the liability that has been asserted by CDTFA.

We cannot consider the risks of bankruptcy, the
ability of you or M5 Foods, LLC to pay what is asserted
by CDTFA and we can't consider external factors like the
risks of litigation in determ ning what the anmount of
that liability is and what adjustnents are warranted.

So what we are able to focus on today is only
really whether or not that liability was correctly
cal cul ated and whet her adjustnents are warrant ed.

This is your hearing and during your

Kennedy Court Reporters, Inc.
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presentation, you will be able to discuss what you want.
You have your 20 m nutes and you will be able to speak
during your 20 mnutes; but | just clarify that in
hel pi ng OTA decide this appeal, the only itens that we
can consi der are whether or not adjustnents are
warranted, whether liability is correctly cal cul at ed.

So it would help you with your presentation to focus on
the itens over which OTA does have jurisdiction,

Wth that said, | did nention sone aspects
relating to CDTFA's jurisdiction, so | would turn to
CDTFA to see if they have any concerns or objections or
if there's anything that they felt was not correctly
stated there.

MR. HUXSOLL: | do not believe so. W don't have any
further clarification of what you just stated.
JUDGE KWEE: Ckay. Thank you.

So with that said, I'll turn back to the
Exhibit 2 and, you know, | realize the exhibit -- sone of
t hese docunents, they appear not to be fully rel evant
because it appears they're going to be getting at the
ability to pay or settlenent. But what | can do, |
could -- | could admt these exhibits for what they're
worth and OTA will consider themto the extent they are
rel evant; and to the extent they're not relevant, we

woul dn't consider them just in the interest of tine

Kennedy Court Reporters, Inc.
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since we have them and it would save tinme going through
page by page to determ ne which docunent is relevant and
whi ch one isn't; if CDTFA has no objections, we'd
allow -- to allowing OTA to determ ne during the course
of deciding this appeal which is the appropriate wei ght
to give the docunents.

MR. HUXSOLL: No, no objection.

JUDGE KWEE: Ckay. So | will admt Appellant's
Exhi bit Nunber 2 subject to this caveat that | just
nmenti oned, that they would be given the weight they are
worth, w thout objection from CDTFA.

(Appellant's Exhibit 2 was received

I n evidence by the Adm nistrative Law Judge.)

JUDGE KWEE: So Appellant, M. Saifie, did you -- did
you understand what | was trying to convey to you or did
you have any questions about that?

MR SAIFIE: Yes, your Honor. | now have a better
under st andi ng.

So just a quick question for clarification:

Shoul d we postpone this neeting and then I go back and go
and offer in conpliance and work with CDTFA and then cone
back to this neeting --

JUDGE KWEE: So - -

MR SAIFIE: -- or this hearing? |'msorry.

JUDGE KWEE: So | can't say whether or not CDTFA

Kennedy Court Reporters, Inc.
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woul d consider an O C or a settlenent either now or after
the liability has been determ ned by OTA.
That woul d be a determ nation that you woul d

have to nake. Since we are here today and this was a

schedul ed hearing and this is the -- this would be the
second postponenent -- this was previously schedul ed for
Decenber -- I'mnot sure at this point that we would want

to defer the hearing to pursue settlenent or O C and
t hought CDTFA had indicated that they m ght not -- excuse
nme, CDTFA. Did you have a position on what CDTFA -- on
Appel l ant' s request?
MR. PARKER: Yeah. So this was covered at the second

PHC. | knowit was in the second PHC m nutes and orders
di scussing both the settlenent and OC. Qoviously, AOC
is for a final liability. This case is not a fina
ltability, so it's not subject to consideration for OC
at this point.

Settlenent is -- you know, settlenent and the
of fer in conprom se section are different sections than
the hearing representative group here today and the
t axpayer, the Appellant, has been in settlenent tw ce
before and a settlenent was not reached both tines.

So we -- in -- it's our position that this case
shoul d conti nue.

JUDGE KWEE: (Ckay. So -- so just to quickly

Kennedy Court Reporters, Inc.
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summari ze it, it sounds |ike CDTFA wouldn't be willing to
pursue settl enment because settl enment has not been
successful in the past and that this case i s not
currently ripe for OC from CDTFA' s perspective because
the liability is not yet final. |Is that a correct
summary of your position?

MR. PARKER: Yes. That's correct.

JUDGE KWEE: Ckay. So M. Saifie, did you -- did you
under stand CDTFA' s position or have a -- do you still
have a position on whether you' re requesting settlenent
or if you d like to proceed today?

MR. SAIFIE: Definitely, your Honor. The whole
pur pose was here to request a settlenent and work with
CDTFA and settle it today. | understand their
perspective, too, and | definitely don't want to postpone
it, too, and that's why, you know, | guess we're al
here. But | just don't understand what CDTFA said, that
this is not even though -- we are here, but this is not
the final judgnent? This is not a final verdict on what
| owe? Is that -- is that ny clear understandi ng?

JUDGE KWEE: So ny understanding i s what CDTFA was
saying is that they only OC, offer in conprom se, a case
after the liability is final

So because you are here today, OTA has not

i ssued a decision on this case, so this case is still in

Kennedy Court Reporters, Inc.
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a nonfinal status. It would have to be after we issue a
decision and that liability thereafter beconmes final is
nmy under standi ng of when CDTFA woul d consider an O C.

Is that a correct sunmary, M. Huxsoll?

MR, HUXSOLL: That's ny understanding of the offers
i n conprom se program that you have to have a final
liability. And because this is currently under appeal,
it'"s not a final liability, so it can't be considered for
of fers in conprom se.

JUDCGE KWEE: Ckay. Thank you.

So with that said, | don't believe OTA woul d be
abl e to postpone the case for purposes of settlenent
since CDTFA indicated that settlenment woul dn't proceed
and it doesn't appear like it would be a good cause to
defer for or postpone for O C because they al so woul dn't
consider O C at this tine.

So with that said, did you have any renaini ng
concerns or objections about proceedi ng today?

MR. SAIFIE: No, your Honor. | think it's pretty
clear that after noving fromthis hearing, the next step
will be offer in conpromse --

JUDGE KWEE: Ckay.

MR SAIFIE: -- once it's settled, the liability
anount, | guess.

JUDGE KWEE: Ckay.

Kennedy Court Reporters, Inc.
800. 231. 2682

18



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

MR. SAIFIE: And Cary and Randy, you can correct ne
if I'"'mwong.

JUDGE KWEE: Ckay. So | believe we have CDTFA' s
Exhibits A through H and Appellant's Exhibits 1 and 2
admtted as evidence, both w thout objections but subject
tolimtations for Exhibit 2 for Appellant.

And we al so di scussed at the prehearing
conference that there was a related audit, but that audit
Is not the subject to this appeal, so that's not
sonmet hi ng we can di scuss here because there was no appeal
at that audit pending before OTA. So the only issue
woul d be the case that was currently appeal ed and t hat
woul d be what woul d be considered when we issue our
decision, just that one liability period for April "18 to
June 30th, "19. The later audit period is not before OTA
today. So that was one other limtation | just clarified
about the scope of this hearing today.

As far as the issues, we did discuss those
i ssues during the prehearing conference, the tax, the
negl i gence penalty, and the 40 percent penalty, so |
won't restate those issues now.

| would ask the parties to confirmthough that
the i ssues we discussed during the prehearing conference
are the only issues that are -- OTAis being asked to

resol ve today.
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CDTFA, is that a correct understanding for you?

MR. SUAZO. Yes, that's correct. Those are the only
I Ssues.

JUDGE KWEE: Ckay. And M. Saifie, were those three
i ssues, the issues that we discussed at the prehearing
conference, the issues that you understand an appeal --
on appeal before OTA today?

MR. SAlIFIE: Your Honor, can you repeat those three
I ssues?

JUDGE KWEE: kay. So the issues -- so |I'll just
restate themsince | think you had an i ssue receiving the
m nutes and orders.

The first issue was whet her Appel | ant
established a basis for adjustnents to the neasure of
unreported taxabl e sal es; the second issue was whet her
Appel | ant was negligent, and the third i ssue was whet her
CDTFA properly inposed a 40 percent penalty pursuant to
Section 6597, and whet her Appellant established the basis
for relief of that penalty is a sub issue.

MR. SAIFIE: | understand, your Honor.

JUDGE KWEE: COkay. GCkay. Geat. So those will be
the issues that we discuss today and that will be the
focus for the hearing.

As far as the tinme estimates, | had allocated 20

m nutes for Appellant's presentation and testinony and 20
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m nutes for CDTFA' s presentation. Each party was being
all ocated five mnutes on rebuttal and then we woul d
concl ude.

M. Saifie, | believe you had asked -- inquired
about the tine estimates, so I'd just confirmis that --
is the 20 m nutes adequate for you?

MR. SAIFIE: It should be, your Honor.

JUDGE KWEE: COkay. Perfect. And if you need to go
over a couple mnutes, that's fine, too. This is
primarily for cal endaring purposes. As long as we're
generally within that tine frame, we're good.

For CDTFA, is the 20 mnutes fine for you?

MR. SUAZO. That should be fine.

JUDGE KWEE: kay. G eat.

Wth that said, | believe we're ready to get
started. Are there any final questions before | turn it
over to Appellant's representative for his opening
presentation? Again, that's allocated at 20 m nutes.

JUDGE WONG Could | ask, M. Saifie, for you to

speak | ouder into your mc? |I'mhaving a little trouble
hearing you. |'m having trouble hearing sonme of your
responses.

MR. SAIFIE: Sure. |Is it better, your Honor?
JUDGE WONG  Yes. Thank you.
JUDGE KWEE: Ckay. Are there any other questions or

Kennedy Court Reporters, Inc.
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coments before we get started today, before we turn it
over to M. Saifie?

kay. M. Saifie, you have 20 m nutes. You may
pr oceed.

MR. SAIFI E: Thank you, CDTFA and honorabl e judges,

for this hearing.

| just want to start with Exhibit 2, which was
collectively done, and the first page is G. commit
report, but this exhibit is also part of the CDTFA
exhibit. It is the G. commt report, sales report of the
sales tax liability for the period showing fromApril --
April 12 to August 30th, which is the tax liability.

CDTFA -- ny thing was CDTFA acknow edged and
never disputed this is a legit report from point-of-sales
systemwe were able to produce and so ny contention was
that if this is what it is, then this tax liability
shoul d be based on this, not sonething a presunption or
going into the third or fourth round and getting the data
froma franchi see which was inputted incorrectly and we
are still working with the franchi see and they have put
me in a default.

So if this evidence was accepted by CDTFA, why
they went in and | opened up our PCS system they
retrieved all the data, all our DBA files, reinflated

it --
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JUDGE KWEE: M. Saifie, I'd just ask you if it's
possi bl e, could you please slow down a little --

MR. SAlFIE  Ckay.

JUDGE KWEE: -- bit because we have a stenographer
who has to transcribe what you're saying and it nmakes it
difficult for her --

MR. SAIFIE: M apol ogi es, your Honor.

JUDCGE KWEE: -- when you speak a little faster.

MR SAIFIE: So -- so | would like this evidence to
be weighted. |f they never had any issue, they never
rejected it, | would |ike our honorable judges to
consider this, that this exhibit shows the tax liability,
not the anmount which they have cone up on their own
wi t hout going into the POS system

And al so, there was varied other evidences.
When they retrieved the data fromour PCS system al
their nunbers matched with this report; however, they
went and got sone data froma franchi see site which was
reported to the third party, franchisee's reporting
system which we al so found out was reported in error by
t he previ ous general manager because she didn't know what
she was doing and | didn't know what we're supposed to
do, because those nunbers was -- collectively were
reported fromall the Hooters.

This particular location, | bought as an
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i ndi vidual |ocation rather than, you know, part of five,
and the previous owner, Hoots Wngs, sold all his

West Covina and divested to different franchi sees. |
just got this one |ocation.

So whenever those franchi see nunbers were
reported to HOA, they were reported collectively of five
Hooters. They were not just mne and CDTFA used those
nunbers rather than using a report which was provided to
themfromthe point-of-sale system Also, they have the
accurate data which matched with these sal es nunbers when
they cane in and | opened the conputers to them

That's one thing.

The second thing is at the prehearing, | was
asked to bring -- again, this is -- this is collectively
Exhibit 2 -- a police report where it shows it's dated
January 8, 2021. It's an enbezzl enment report of ny
general manager and a couple of bartenders. They were
i nvolved in stealing noney and doi ng the incorrect
reporting.

| nyself as a public enployee, so | just didn't

have enough tinme to go in the daytinme and | would just --

went there after work or when we -- when | was off. So,
again, yes, | was negligent of not keeping an eye on ny
enpl oyee, but there was always -- as an enpl oyer and

enpl oyee, there's a trusted relationship. So Nicole Erin
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Hart or --

JUDGE WONG  Coul d you pl ease not nention their
nanmes? We don't need to know their nanes.

MR. SAIFIE: Ckay. Got it, your Honor.

JUDGE WONG  Thank you.

MR SAIFIE: Okay. So they were involved and this
police report was nade with their nanmes on it and |
believe in ny prehearing they said that they wll
consider if | produce the report that, you know, | was
the victimby the enpl oyees and victimof enbezzl enent
where it put undue pressure on nme to properly pay.

So those are the two main ones; right?

The third ones and the rest of them and then
what | have produced, exhibits earlier via e-mail, those
pictures, they are the clear indication. There was
sonet hing recently -- because of course as a
nonbusi nessman or trying to becone a business owner, the
maj or issue was sales did go through through our POS
systemrecently, but we never were able to collect the
noney.

So about a nonth ago, | did the audit, and it's
call ed Fraud Century Report, where we had a sale of 6- or
7,000 and only $1,000 canme in and the rest, $5,000 went
offline. So apparently there was a glitch including CBS,

who provi ded support. They're working on it today to fix
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that glitch because many of our sales went through our
poi nt-of-sale systemand it shows a credit card ran, but
it was offline, but | have authorizations from 2019
sitting in the system show ng that they were never
converted to sales. They were just preauth.

So definitely there was anot her negligence or
issue with the PCS systemwhich we weren't aware. So a
| ot of sales, they mght show in our PCS system but we
were never able to collect in ternms of dollars, neither
sales tax dollars or the cost for the food, and that's
put undue pressure on us. So | would |ike CDTFA also to
pl ease consider that as waiving the negligence fee and
negl i gence penalty.

And once again, I'mhere to resolve the matter
as fast and as quick as | can.

And the rest of the exhibits and collectively,
they are -- and since, of course, COVID hit and | was
trying to hold on it.

There is a couple of lawsuits. The two girls
cane back and they filed a lawsuit on ne. [It's an
ongoi ng lawsuit, cost us so far $250,000, putting us to
literally at the brink of bankruptcy. They filed a
| awsuit against ne and |'mstill trying to resolve that
frivolous lawsuit, and that's causi ng anot her issue.

That led to ny -- ny evidence that yes, the

Kennedy Court Reporters, Inc.
800. 231. 2682

26



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

sales were there, but the noney never cane into our
account. |If you see one of the exhibits collectively was

produced fromPro Equity, that's our rent due for

$495, 000, alnobst half a mllion dollars, and it is not
collectively rent for the last few nonths. It is the
rent because we have -- | have been behi nd since 2018.

And | ast story, which is maybe a success story
is -- and I'lIl conclude with that -- that this Hooters
was shutting down for so many issues and | only end up
getting it. | said, Wll, let nme go and | can turn
around and save all the jobs and pay the payroll taxes
and not only, you know, have enpl oyees and contri bute
nmyself to be a good citizen and havi ng enpl oyees, but
this has been nothing but a nightmare.

And | would like ny -- CDTFA to consider al
t hese evi dences, renove the penalty because | was
negligent, yes, but negligent because, you know, |
trusted ny enpl oyees who did the enbezzl enents and the
poi nt - of -sal e system which -- which recording the sal es
but pulling all those credit cards offline God knows for
how | ong, and they're still resolving that issue as of
today; and that you can see that the rent has been past
due, which will sinply put the evidence in apples to
apples that no, this issue has been -- the noney issue

has been there fromday one and now we are just trying to
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find out why, and that's where | want to settle this
offer in conprom se, being negligent because of all these
issues | had with enpl oyees and general manager who was
t erm nat ed.

| didtry to file charges agai nst her, too, but
this -- | spoke to the district attorney of R verside
County and he said, "Just nove on and don't file any
charges"” and that's where | am and agai nst those
enpl oyees al so, which | was able to -- with evidence,
able to find that they were stealing it as a ring, you
know, general manager along with two seni or bartenders.

Thank you, your Honor.

JUDCGE KWEE: Ckay. Thank you.

| just had a question or two, to nake sure | was
under st andi ng what you were sayi ng.

So the general |edger report that you submtted
t oday, that was page two of your packet after the Pro
Equity statenent? 1Is -- if ny understanding was correct,
you were saying that the audit included sales fromfive
Hooters | ocations, four of which were not at your Hooters
| ocations? So then this was to show that the correct
anount of the sales for your location? Ws that what you
wer e sayi ng?

MR. SAIFIE: Right, your Honor. So when | received

the audit package when | spoke to Maria Lefar (phonetic),
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t he CDTFA person, she said that they got the sales report
nunber from Hooters franchi see, sone third-party agency,
and | asked her, "Wio are they, because | don't know. "
She said, "Well, sonebody was reporting it," but those
were reporting it for the Hoots Wngs nunbers
collectively for five different Hooters, not a single

| ocati on.

This location was shut down in February. | only
acquired it in April and just reopened it. So of course
sales were slow for those years. So this report shows
the correct sales tax. CDTFA never came back, never
disputed it. They were able to find the nunbers. They
called DBA files. They even told ne their forensic guy
cane in. He said, Yep, these nunbers nmatched with
your -- this location, but the nunbers we got fromthe
third party are way different. And | only realized,
well, they are collectively reported to five different
Hooters | ocations. They are not just ny particular
| ocati on.

David Chang -- sorry for nentioning the nane.
There were like four different individuals who ended up
buyi ng these five different Hooters and | was able to get
this one, part of the |iquidating sales.

JUDGE KWEE: Ckay. And ny other question is you were

tal ki ng about the sales that didn't go through because
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t hey were preauthorization charges.

So if -- ny understanding is people would go
order a nmeal and then there would be a preauthorization
charge, but your business didn't ultinmately charge them
for the food and that was what you're asking for an
adj ustnent for, and that was your Exhibit 1, the photos?

MR. SAIFIE: Right, your Honor. |If you see the Fraud
Century Report, that was recently brought to ny attention
because |I'mjust having a severe problem paying the bills
and what we found out, there were -- a |lot of sal es went
offline. Every time there's an Internet connectivity
Issue -- there is no Internet in that plaza and when we
tried to acquire Frontier or the Spectrum they said I
have to pay $650,000 to bring a line into a business.

It's different than commercial versus residential. Since
a commercial location, | have to bear the costs to bring
the Internet. So we always have this -- what do you

call it -- hotspot Internet at that l[ocation, or it was a
DSL nodem

So a lot of tinmes sales went in. They went in
as an offline preauth. They give you sort of |like a fake
aut hori zati on nunber so the custoner kind of knew yeah,
this is -- this is the authorization, but they were never
converted into the sale.

For -- and many of the credit cards are
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declining. | tried to go back. | said, Well, |I'm going
to try to go back and collect this norning. They started
declining it because they were just going offline also,
giving a sort of -- | don't know the right word -- it's
fake or sone dubi ous authorization nunber starting with a
4 so it looks like it's a sale, but it's never a sale.

When the system woul d conme back online, | was
never told that | have to go back until recently I found
out fromshift 4, and that issue happened with the
Hear t | and.

And this audit period with the Heartland credit
card conpany nerchant processor, | tried to contact them
about preauth and they said, "No, it's been too |ong."
They cannot provide ne no data or preauth, but | do have
some data fromshift 4 for |last year since we changed the
mer chant .

JUDGE KWEE: Great. Thank you for clarifying.

And when we do turn it over to CDTFA, |I'd ask if
CDTFA coul d address those two issues that were brought
up, the one about the preauthorization charges and the
second one about including sales fromfour other Hooters
| ocations, which | believe are Exhibits 1 and 2
respectively for Appellant.

But before | turn it over to CDTFA, |'Il start

with Judge Lam D d you have any questions for
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Appel | ant ?

JUDGE LAM  This is Judge Lam speaking. | don't have

any questions.

JUDGE KWEE: Ckay. Judge Wng, did you have any
guestions for Appellant?

JUDGE WONG  No questions. Thank you.

JUDGE KWEE: Ckay. Then I will turn it over to
M. Suazo. You have 20 m nutes for your opening
presentation. Thank you.

MR. SUAZO.  Thanks.

The Appel | ant operates a Hooters restaurant
franchise in R verside, California. The restaurant has a
full bar. The audit period is fromApril 12, 2018
t hrough June 30t h, 2019, which enconpasses five quarters.

Records revi ewed include general | edger reports,
franchi sor-provi ded sal es reports, point-of-sale reports,
and 1099 credit card sales information for 2019.

Audi ted sal es of 879,000 are on an actual basis
for the period fromApril 12, 2018 through
Sept enber 30th, 2018. The sales are based on sal es
i nformati on obtained fromthe franchisor, Exhibit D, page
35.

Appel lant's recorded sales for their POS system
were utilized to determ ne audited taxable sal es of

$893, 970, again, on an actual basis for the period from
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January 2019 through June 30th, 2019, Exhibit E, page 62.

Because no docunentation was provided for the
fourth quarter of 2018, an average daily sal es anbunt was
cal cul ated based on the four quarters established audited
sales. The average daily sal es anount was then
mul tiplied by the nunber of days in the quarter to
conput e $458,000 for the fourth quarter of 2018,

Exhibit D, page 34.

Audi ted taxable sales of 2.2 mllion were
conpared to reported taxabl e sales of $91, 000 and the
resulting difference of $2.140 mllion was assessed as
unreported taxable sales, Exhibit E, page 29.

Appel l ant clainms that the $78,556 in sales tax
i ndicated on the GL commt report, Exhibit E, page 57,
al so second page of Exhibit 2, is all sales that is owed.
The G.L conmit report data range states from April 12th,
2018 through June 30th of 2019. However, based on the
data downl oad for the period from Decenber 31st, 2018
t hrough July 26, 2019, the dates from April 18, 2018
t hr ough Decenber 30th, 2019 are not included in the
stated sal es tax anount.

Revi ew of the data downl oad, Exhibit E, pages 69
and 70, shows that the $78,556 is sales tax collected
from Decenber 31st, 2018 and is -- excuse nme -- with $909

and sales tax collected for Decenber 31st, 2018, one day
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only, and $77,648, which is $38,950 for the first quarter
of '19, 2019, and $38,698 for the second quarter of 2019
in sales tax collected for the period from January 1st,
2019 through June 30th, 2019. Therefore, the sales tax
anmount shown in G. commt report, Exhibit E, page 57,
does not account for the entire audit period.

Anal ysis of the 1099-K report for the first and
second quarter of 2019 reveal ed that roughly 72 percent
of sales were paid using credit card. Based on the type
of restaurant that the Appellant operates, the credit
card percentage appears to be reasonable, Exhibit H page
711.

The records reviewed by the Departnent for the
second and third quarters of 2018 and the first and
second quarters of 2019 disclosed that the Appell ant
col l ected sales tax reinmbursenent on its taxabl e sales.
The percentage of unremtted sal es tax rei nbursenent
coll ected for each quarter was over 90 percent. The
unreported sal es tax reinbursenent coll ected averaged
wel I over $1,000 per nonth, Exhibit E, page 43, and
Exhibit G page 708.

Based on the review, all the necessary elenents
to i npose the penalty pursuant to Section 6597 were net.
Therefore, the penalty for failure to tinely remt sales

tax reinbursenent collected was applied to the foll ow ng
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periods: second and third quarters of 2018 and first and
second quarters of 2019, Exhibit E, page 41 to 43. The
penalty was not applied to the fourth quarter of 2018;
however, a negligent penalty was added to that quarter.

Wiile this was the Appellant's first audit, it
was -- it was still proper to inpose a negligence
penalty, as Appellant could not have held a good-faith
and reasonabl e belief that his recordkeepi ng and
reporting practices were in substantial conpliance with
sal es and use tax |aw

Thi s concludes our presentation. |'mavail able
to answer any questions you nay have.

One of the questions that you had about the four
others being included in the 2018 period, if you | ook at
t he average sales on a quarterly basis on page 52, which
| believe is D-- no, E-52, the sales prior to -- well,
where we got the franchise information is 443,000 and
490, 000. The ampunts when we had the data downl oad,
whi ch he's not disputing at this point, is 448- and 445-.

So they're pretty simlar. This appears to be
one Hooters only. |If it was going to be five, it would
be in the mllion-dollar range, probably around 2
mllion. So this is for -- only for this Hooters
| ocati on when the franchi see informati on was obt ai ned.

JUDCGE KWEE: Ckay. Does that concl ude your
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presentation, M. Suazo?

MR. SUAZO. And the preauthorization portion, if you
could sort of let me know what you're actually asking on
t hat portion.

JUDGE KWEE: | was referring to his opening
presentation, M. Saifie's opening presentation. | think
he had indicated that Exhibit 1 was provided to show t hat
there were sone sales that were preauthorized charges
that were picked up in the audit but that were --
ultimately, they didn't collect that noney because the
preaut hori zations didn't convert over to billed charges
to their credit card. | believe that was what was
di scussed.

MR. SUAZO. If you're | ooking at those
preaut hori zati on charges, they take place in February of
2023. The audit period is well past that, so |I'm not
really sure if that occurred in 20- -- the audit period
because we have no evidence to show that.

MR. PARKER: Al so, Judge Kwee, |I'd just like to add
that the data file that we downl oaded is the sales file,
which is the conpleted sales. Preauthorization, you
know, nonconpleted sales in a point-of-sale systemaren't
part of the conpleted sales. That's why they need -- al
tickets need to be closed out so everything can

reconcil e.
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So the file that we used that makes up those
first and second quarter of 2019 are the conpl eted sales
and he even agrees that that anmount matches the PQOSitouch
report that is part of Exhibit 2, which we indicated
mat ches up with the data file, the data downl oad that we
downl oaded. So the preauthorization has nothing to do
with the conpleted sales that are in our -- in, fromhis
records, the data file that we downl oaded.

JUDGE KWEE: kay. Thank you.

Does that concl ude your opening presentation,

M. Suazo?
MR. SUAZO  Yes.
JUDGE KWEE: Thank you.

Il wll turn it over to Judge Lam Judge Lam
di d you have any questions for CDTFA?

JUDGE LAM This is Judge Lam speaking. | don't have
any questi ons.
JUDGE KWEE: Ckay. Thank you.

Judge Wong, did you have any questions for

CDTFA?

JUDGE WONG  No questions. Thank you.

JUDGE KWEE: AlIl right. So at this point, we're
ready to nove on to the closing remarks and I'Il turn it
over to M. Saifie. M. Saifie, you have five mnutes

for your closing renarks.
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MR. SAlFI E: Thank you, your Honor, and thank you,
CDTFA.
So it seens |like, your Honor, that CDTFA does
agree that they downl oaded it and there were no
di screpancy according to themwth the report | provided
with 78,000 and what they have received.

And so, again, ny contention is if why there's a

big variance. O course they are the expert. [|I'mnot a
tax expert. I'mjust the guy who wants to own a
restaurant. Do | ever had a person -- that's never had a

person, an accountant or outside accountant or nyself.
It's just ne and | trusted GM to neke sales reports,
enter the data and al so pay the sales tax. That was just
nai ve of nme and then of course that's the reason |I'm

her e.

So since they're accepting, it seens |ike
they're accepting that there is no dispute on the data
downl oads and the reports | provided, | would like to --
and that neans there is a dispute of their nunbers froma
downl oad they have received froma franchi see versus what
t hey have received fromthe -- our PCS system by their
forensic auditor, the database files, and the report
provi ded. They do match; however, they're saying that
the third-party report they have received is reporting

sonething different and | still don't know where they got
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their data fromand who was the source for that data.

The second thing is just to clarify the sal es
i ssue of the credit card, yes, on the POS systemit wll
show a conplete sale, so the custonmer will never wal k out
because he thinks that his sales, we get their credit
card signature; right?

But our credit card systemis way different.
This is the problemwhich | found recently. It doesn't
nmean that it didn't exist before. |If it existed today,
what are the justification it didn't -- it wasn't there
before? It could. It could not have.

So | just -- so that -- for benefit of doubt, |
want CDTFA to consider that yes, custoners cane in. W
presented the slip. It went in. But our credit card
settl enent batch processing is totally different. It's a
third party. It's not part of our POS system So the
sale will show on a POS system yeah, custoner cane in,
M ke Saifie, he collected it, he got the receipt and he's
out the door, but he nost probably will look and it wll
show a preaut horization charge on his credit card for
three or four days and then it just falls off after five
days or after six days because it was -- just never got
converted into a sale by our credit card processing
conpany or the batch processing, which is a totally

third-party i ndependent system So that's created
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anot her anbiguity and that created another issue for ne.
And, again, | want CDTFA to consider the police
report on this negligence. You know, yes, the report was
made untinmely that -- against -- against -- and then |
can even provide nost probably if | go back to district
D.A. when | tried to file charges and tried to recover
and they said no, there's no reason for it. |It's just
too nuch. It wll not be viable to go and collect -- and
try to collect, because |I just followed their advice at
t hat point.

JUDGE KWEE: Ckay. Thank you. Does that conclude
your final remarks?

MR. SAIFIE: That does conclude with this, that when
CDTFA rep went into his exhibits and went into different
peri ods of Decenber '18 and 38,000 and 2019 audit period
and he nmentioned all these nunbers. Your Honor, they do
tie. It seens like they're agreeing that they do tie
with the report, the tax anmount reported here, and the

only variance is ny net sales in the report shows 899, 722

and | believe CDTFA nentions 749-. | wrote sonewhere
her e. It was | ess.
So even though if you ook at this report, |I'm

showi ng you that | have nmade nore sal es conpared to what
t hey were sayi ng when they downl oaded the data from ny

conputers, sSO --
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JUDGE KWEE: Ckay. Thank you.

So Judge Lam did you have any questions for
Appel | ant ?

JUDGE LAM This is Judge Lam speaking. | don't have
any questions. Thank you.

JUDCGE KWEE: Judge Wong, did you have any questions
for Appellant?

JUDGE WONG  Yeah. | just wanted to clarify.

So you're saying there's two sources of your
sales. One's your third-party credit card processor and
then a report that goes to the franchise -- the Hooters
franchisor; is that right?

MR. SAIFIE: Yes, your Honor. So the report they
collected it, it was part of the Hoots Wng prior owner
reporting system | never used it, | never had that
access, and they were collectively reporting based on
each individual |ocation and sonehow it got reported to
the third-party franchi see system That's what CDTFA
got, collected the data. | don't have the access to it.
| until this day never provided the data to that
third-party resource and | don't know who the -- who that
conpany is.

JUDGE WONG  Yeah. |'mkind of nore focused on the
preaut hori zati on aspect of your argunment where you said

that credit card sales preauthorized, but then they fel
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of f.

MR. SAIFIE  Yes, your Honor. So the way it works,
when you go in, even including the hotel, they take
preaut hori zation and that preauthorization is not
converted into a sale. Then after three or four days, it
just falls off.

So, for exanple, if I'"'mdining in, if | do see a
preaut horization for $78, but if it's not converted every
ni ght as a batch processing into a sale, that wll fall
off after three days because preauthorizations are
tenporary on the credit card. And that's what we have
di scovered in our recent, recent audit.

JUDGE WONG So it would report a sale to the
franchisor but not to the credit card? So were these
actual sales that went through or no?

MR. SAIFIE: So -- so these actual sal es happened on
a POS system point-of-sale system

JUDGE WONG  So they were actual sales. They
didn't --

MR. SAIFIE: They were actual sales.

JUDGE WONG  They were conpl et ed.

MR. SAIFIE: Right. They were conpleted in the
poi nt-of -sal e system but our credit card systemis
totally separate. |In nost of the franchi sees' | ocations,

it's totally separate. The glitch was those
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preaut hori zati ons never got converted by our nerchant
services into a sale. So the data that got upl oaded from
the POS systemis one, but the credit card systemis
totally separate.

JUDGE WONG  But it sounds |ike the credit card
system woul d be undercounting sales if it's -- if the
reports to the franchi sor are nore thorough. So it would
seemthat the franchisor's record would be nore conpl ete
than the third-party credit card processor, which the
preaut hori zations would fall off. No?

MR. SAIFIE: So the reports which franchisor or now
t hey have their own systemthey collect by thenselves, we
never report. As far as | know, they collect. They wll
col l ect the point-of-sale system yes, your Honor; but
they will not know and they cannot guarantee. They w |
not know that we were able to collect all the anmpbunt on
t hat sal es.

For exanple, the pictures provided, one of them
Exhibit 1, shows that we had about $8,000 in sales and |
bel i eve we only collected $1,000 and that's becone ny
flash point in recent audit. | said, Ww what happened?
It was a UFC -- it was Sunday Super Bow. W had a great
sale, but we only collected $1,000 into the bank account.

As far as franchisor, they think, oh, yeah, that

Hooters in Riverside had a great sales of 6- or $7, 000,
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but inreality, we were not able to collect on all the
sales. It just went offline and we had that issue. And
we are dealing with CBS. They have opened the case right
NOW.

JUDGE WONG  But the sales were nade; right?
Regar dl ess of whether you collected or not, the sales
wer e made?

MR SAIFIE: The sales were made. The food went out.
| lTost in food, | lost in |abor cost, and the custoner
got the food and they wal ked out without -- technically
wi t hout paying it, so they got everything for free. |
was never able to finalize -- make the final charge on
their credit card.

JUDGE WONG  Okay. Got it. Thank you. No further
guesti ons.

JUDGE KWEE: Ckay. M. Saifie, since you had
provi ded testinony about the background facts that
occurred during the audit period, I'd like to swear you
in. | believe | had omtted the swearing-in aspect at
the start of your presentation.

So if you would raise your right hand now, |
will do so.

M. Saifie, do you swear or affirmthat the
testi nony you provided today is the truth, the whole
truth, and nothing but the truth?
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MR SAIFIE  Yes, your Honor.

JUDGE KWEE: Ckay. Thank you.

And at this point, I'Il turn it over to CDTFA
for your concluding remarks before we finish with the
heari ng t oday.

MR. SUAZO. | just want to reiterate that the
franchise tax -- the franchise information was for the
first two quarters of the audit period, and so there was
no duplication or the data downl oad does not include the
franchi se period. The data download is for the |ast --
the | ast two quarters, not the first two quarters, but
only the last two quarters of the audit period.

They did reconcile with M. Saifie's report.

Once you base it -- once you break it down on a quarterly
anount, and if you | ook at page -- if you look at -- if
you | ook at the report, you'll see that that w |

reconcil e based on a quarterly basis, as | had stated in
t he presentation.

So just to get that out of the way -- bl ess
you -- and the period that we did not have records for
where we didn't have either franchi se records or we
didn't have the data downl oad, we did an estimte based
on daily sales to cone out to what the anounts are.

Also, if you look at the -- on Exhibit H the

paynents per credit card pretty nuch tie in sort of close
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to what you woul d expect fromhis sales in the 2019
period. Again, it's around 70 percent credit card, about
20-sone percent in cash, which is pretty reasonable for
this type of operation.

JUDGE KWEE: kay. Wth that said, | believe we are
ready to concl ude.

Judge Wong, did you have anything further before

we concl ude t oday?

JUDGE WONG  No further questions. Thank you.

JUDGE KWEE: Ckay. Judge Lam did you have anything
further before we conclude today?

JUDGE LAM  No further questions. Thank you.

JUDGE KWEE: (kay. Then this case is -- we're ready
to conclude with this hearing today.

This case is submtted on Wednesday, March 15t h,

2023. The record is now closed and this al so concl udes
t he hearings that we have schedul ed for today. The OTA
judges in this appeal wll neet after today's hearing and
di scuss this case and we'll issue a witten opinion
wi thin 100 days of today's date. Thank you, everyone,
for comng in.

MR. SAIFIE: Thank you, your Honor. Thank you,
CDTFA.

(Proceedi ngs concluded at 2: 00 p.m)
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REPORTER S CERTI FI CATI ON

I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:

That the foregoing proceedi ngs were taken before
me at the tine and place herein set forth; that any
Wi t nesses in the foregoing proceedings, prior to
testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne shorthand, which
was thereafter transcribed under ny direction; that the
foregoing transcript is a true record of the testinony
gi ven.

Further, that if the foregoing pertains to the
original transcript of a deposition in a federal case,
before conpl etion of the proceedings, review of the
transcri pt was not requested.

| further certify | amneither financially
interested in the action nor a relative or enployee of any
attorney or party to this action.

IN WTNESS WHERECF, | have this date subscribed

my nane.

Dated: March 27, 2023 /CZZ%ngW@g/C7&77LRZ%O%i

Marcena M. Munguia, CSR Ng/Z. 10420
Certified Shorthand Reporter
For The State Of California
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       1        Cerritos, California, Wednesday, March 15, 2023

       2                            1:03 p.m.

       3   

       4   

       5        JUDGE KWEE:  We're opening the record in the appeal 

       6   of MS Foods, LLC.  This matter is being held before the 

       7   Office of Tax Appeals.  The OTA case is number 21129372.  

       8            Today's date is Wednesday, March 15th, 2023, and 

       9   the time is approximately 1:03 p.m.  

      10            This hearing is being conducted live in 

      11   Cerritos, California, and we are also live streaming on 

      12   OTA's public YouTube channel. 

      13            Today's hearing is being conducted by a panel of 

      14   three Administrative Law Judges.  My name is Andrew Kwee 

      15   and I'll be the lead Administrative Law Judge.  Judge 

      16   Eddie Lam to my right and Andrew Wong to my left are the 

      17   other members of this panel.  All three of us will be 

      18   meeting after the hearing today and we will produce a 

      19   written result and the written decision as equal 

      20   participants. 

      21            Although I will be conducting this hearing, any 

      22   judge in this panel may interrupt at any time to ensure 

      23   that we have all the information necessary to decide this 

      24   appeal.  

      25            With that said, for the record, I'd ask that the 

0006

       1   parties please identify themselves, and I'll start with 

       2   the representatives for CDTFA.

       3        MR. SUAZO:  Randy Suazo, Hearing Representative, 

       4   CDTFA.

       5        MR. PARKER:  Jason Parker, Chief of Headquarters 

       6   Operations Bureau with CDTFA.

       7        MR. HUXSOLL:  Cary Huxsoll from CDTFA's Legal 

       8   Division.

       9        JUDGE KWEE:  Okay.  Thank you. 

      10            And I'll turn it over to the representative for 

      11   MS Foods.

      12        MR. SAIFIE:  Mike Saifie, representing MS Foods.

      13        JUDGE KWEE:  Okay.  Thank you.  

      14            So we did have notice of panel change.  

      15   Judge Wong was substituting in for Judge Cho.  I believe 

      16   we discussed that at the prehearing conference and my 

      17   understanding was there was no objections to that panel 

      18   substitution.  Is that correct for CDTFA?  

      19        MR. SUAZO:  That is correct.

      20        JUDGE KWEE:  Okay.  And for Mr. Saifie?

      21        MR. SAIFIE:  Yes.  That's okay.  

      22        JUDGE KWEE:  Okay.  Great.  Thank you. 

      23            As far as the witnesses that we have for today, 

      24   CDTFA does not have and does not plan to call any 

      25   witnesses.  For MS Foods, there's going to be one witness 
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       1   and that was Mr. Saifie, the LLC member for MS Foods, 

       2   LLC.  Is that correct for CDTFA, no witnesses?  

       3        MR. SUAZO:  That is correct.

       4        JUDGE KWEE:  Okay.  And Mr. Saifie, is that correct 

       5   for Appellant?  You're the only witness today?

       6        MR. SAIFIE:  That's correct, your Honor.  

       7        JUDGE KWEE:  Okay.  Great. 

       8            As far as the exhibits, we did have some 

       9   exhibits that were distributed after the prehearing 

      10   conference and in addition, I believe I received 

      11   exhibits, and it appears to be a briefing, from 

      12   Appellant, a couple of minutes ago right before we 

      13   started. 

      14            So I'm going to start with the exhibits that we 

      15   had identified at the prehearing conference and which 

      16   were attached to the minutes and orders.  

      17            So for CDTFA, CDTFA timely submitted Exhibits A 

      18   through H. 

      19            CDTFA, do you have any additional exhibits or is 

      20   that the entirety of what we have for you?  

      21        MR. SUAZO:  That's all we have at this point.

      22        JUDGE KWEE:  Okay.  And Mr. Saifie, since you hadn't 

      23   had a chance to review those exhibits at the time of the 

      24   prehearing conference, I'd just turn back to you.  Were 

      25   you able to review those exhibits and do you have a copy 
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       1   of those exhibits?

       2        MR. SAIFIE:  No, your Honor.  I don't have the 

       3   copies.  They might have been e-mailed to me.

       4        JUDGE KWEE:  Okay.  So after what we had -- after the 

       5   prehearing conference that we held, I should have sent a 

       6   copy of the exhibit binders, which was Exhibit 1 for 

       7   Appellant and Exhibits A through H for CDTFA, along with 

       8   the minutes and orders summarizing the deadlines.  Did 

       9   you not receive that e-mail from OTA?  

      10        MR. SAIFIE:  Your Honor, I really can't recall.  

      11        JUDGE KWEE:  Okay.

      12        MR. SAIFIE:  I -- I'd just have to go back to my 

      13   e-mail spam folder if -- in case it went to Yahoo spam.

      14        JUDGE KWEE:  Okay.  So I -- let me -- let me check to 

      15   see if we can get those exhibits printed out, printed out 

      16   for you.  Is that something that you would -- you would 

      17   like to have right now, or if so, I can call a brief 

      18   recess to have them printed for you.  

      19        MR. SAIFIE:  Your Honor, I think we are pretty much 

      20   on the same page.  We had a prehearing twice, so I think 

      21   we are on the same page.  I don't see anything different 

      22   in what has been presented to me.  

      23        JUDGE KWEE:  Okay.  Yeah.  And just to clarify, I 

      24   believe the exhibits that CDTFA had, I mean, that we 

      25   discussed at the prehearing conference, those were just 

0009

       1   the documents that had been provided during the briefing 

       2   period.  So then you would have received those also 

       3   during that -- that time period.  But I can ask that 

       4   those documents be forwarded to you again after the 

       5   hearing today, if you want to have a copy for your 

       6   records.  

       7            As far as what -- the exhibits that we do have, 

       8   did you anticipate having any objections to admitting 

       9   those documents into evidence for CDTFA?

      10        MR. SAIFIE:  No, your Honor.  I think last time when 

      11   I was in the prehearing, my understanding is after this 

      12   hearing, I guess we want to go to offer in compromise and 

      13   settle this today.  That's my understanding of this 

      14   appeal.  

      15        JUDGE KWEE:  Okay.  So let me get to that in a 

      16   minute.  I would like to go through the exhibits, but I 

      17   will discuss that aspect shortly.  But as far as 

      18   procedurally getting through this preliminary aspect, I'd 

      19   like to go through admitting the evidence before 

      20   discussing any aspects about the case.

      21        MR. SAIFIE:  Okay.  Got it.  

      22        JUDGE KWEE:  Okay.  So without objection for CDTFA's 

      23   Exhibits A through H, then I will admit CDTFA Exhibits A 

      24   through H into evidence. 

      25            (Respondent's Exhibits A through H were received 
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       1        in evidence by the Administrative Law Judge.)

       2        JUDGE KWEE:  And now I'd like to turn to Appellant's 

       3   exhibits.  Appellant, Mr. Saifie, we did admit Exhibit 1, 

       4   which was a copy of some photos and two e-mails.  It was 

       5   seven photos and two e-mails.  We discussed and 

       6   distributed those after the prehearing conference, so 

       7   those were timely submitted, seven photos, two e-mails.  

       8            And CDTFA, did you have any objections to 

       9   Appellant Exhibit 1 consisting of the seven photos and 

      10   two e-mails?  

      11        MR. SUAZO:  No objection.

      12        JUDGE KWEE:  Okay.  So I will admit Appellant's 

      13   Exhibit Number 1 into evidence without objection.  

      14            (Appellant's Exhibit 1 was received 

      15        in evidence by the Administrative Law Judge.)

      16        JUDGE KWEE:  At this point, I'd like to turn to the 

      17   documents that were submitted today, which I will 

      18   collectively refer to as Exhibit 2.  

      19            So Mr. Saifie, I have some various documents 

      20   here. 

      21            And CDTFA, did you -- were you able to receive a 

      22   copy of Exhibit 2?  

      23        MR. SUAZO:  Yes.  We received it in the green room.  

      24        JUDGE KWEE:  Okay.  So those documents, it looks like 

      25   they are some statements and the police reports and some 
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       1   bill -- billing notices, and there's also it looks to be 

       2   a summary of Appellant's position on this appeal. 

       3            Appellant, did you -- did you have a -- was 

       4   there a reason that you weren't able to submit these 

       5   exhibits within that 15-day time frame that we had 

       6   discussed during the prehearing conference?

       7        MR. SAIFIE:  Your Honor, I spoke to Nia -- I believe 

       8   that's her name -- and our discussion was I can bring 

       9   them on the hearing day because they were -- I just had 

      10   to do some research, and she said yes, just bring them on 

      11   the day of the hearing and bring six copies with it.  So 

      12   I just brought six copies each.

      13        JUDGE KWEE:  Okay.  And CDTFA, would you have 

      14   objections to admitting Appellant's Exhibit Number 2?  

      15        MR. HUXSOLL:  We object based on the fact that it was 

      16   not timely submitted.  And also, documents within 

      17   Exhibit 2, we object based on relevance because they 

      18   appear to be bank statements from 2023 and also a notice 

      19   of a demand from CDTFA for a subsequent audit period.  

      20        JUDGE KWEE:  Okay.  I -- and I do see that, and that 

      21   sort of brings us to the question about the offer in 

      22   compromise, settlement and bankruptcy.  So why don't I at 

      23   this time pause and just go back to what you were 

      24   discussing a minute ago about the bankruptcy, offer in 

      25   compromise, and settlement, because we did discuss that 
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       1   during the prehearing conference and my understanding was 

       2   that all the parties were on the same page that OTA 

       3   doesn't have jurisdiction to discuss settlement, OIC or 

       4   even bankruptcy or the risks of litigation, and because I 

       5   do see some of these documents that they are statements 

       6   dated in 2023 and it looks like they're -- they're bills, 

       7   that some of these might be getting at the ability to pay 

       8   or settlement. 

       9            So I just -- I guess I'd turn to Mr. Saifie.  

      10   Did you not understand that OTA can't address settlement 

      11   and bankruptcy and offer in compromises during this 

      12   hearing?  That's outside our jurisdiction.  That's 

      13   something that you would have to go through CDTFA to 

      14   handle.

      15        MR. SAIFIE:  I believe when I spoke to Mr. Randy, and 

      16   I believe their -- but Randy most probably can tell me 

      17   that.  I believe this is the first time I heard the offer 

      18   of compromise going through, but yes, that was my 

      19   understanding, that this is a hearing where I will be 

      20   able to settle this as an offer in compromise and that's 

      21   why I didn't even appeal the second audit, because I just 

      22   want to lump sum everything into today's and just try to 

      23   get out without, you know, going through the attorneys 

      24   and finding a bankruptcy attorney and just settle this 

      25   today.  But that was my understanding.
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       1        JUDGE KWEE:  Okay.  So I think there was a 

       2   misunderstanding there because the authority to settle or 

       3   to do an offer in compromise is exclusively within the 

       4   jurisdiction of CDTFA, so that process would have to be 

       5   initiated and completed through CDTFA's respective 

       6   departments.  I believe that they would have a separate 

       7   department that handles settlement than the one that is 

       8   here today. 

       9            So today during this hearing, OTA, we cannot 

      10   settle the case, we cannot direct CDTFA to settle the 

      11   case, or we cannot accept a compromise on the liability.  

      12   Our role today is really limited to determining whether 

      13   the correct liability has been determined by CDTFA and 

      14   whether you or MS Foods, LLC has established, you know, 

      15   an exemption or exclusion or a basis for adjustment to 

      16   the liability that has been asserted by CDTFA. 

      17            We cannot consider the risks of bankruptcy, the 

      18   ability of you or MS Foods, LLC to pay what is asserted 

      19   by CDTFA and we can't consider external factors like the 

      20   risks of litigation in determining what the amount of 

      21   that liability is and what adjustments are warranted.  

      22            So what we are able to focus on today is only 

      23   really whether or not that liability was correctly 

      24   calculated and whether adjustments are warranted.  

      25            This is your hearing and during your 
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       1   presentation, you will be able to discuss what you want.  

       2   You have your 20 minutes and you will be able to speak 

       3   during your 20 minutes; but I just clarify that in 

       4   helping OTA decide this appeal, the only items that we 

       5   can consider are whether or not adjustments are 

       6   warranted, whether liability is correctly calculated. 

       7   So it would help you with your presentation to focus on 

       8   the items over which OTA does have jurisdiction.  

       9            With that said, I did mention some aspects 

      10   relating to CDTFA's jurisdiction, so I would turn to 

      11   CDTFA to see if they have any concerns or objections or 

      12   if there's anything that they felt was not correctly 

      13   stated there.  

      14        MR. HUXSOLL:  I do not believe so.  We don't have any 

      15   further clarification of what you just stated.  

      16        JUDGE KWEE:  Okay.  Thank you.  

      17            So with that said, I'll turn back to the 

      18   Exhibit 2 and, you know, I realize the exhibit -- some of 

      19   these documents, they appear not to be fully relevant 

      20   because it appears they're going to be getting at the 

      21   ability to pay or settlement.  But what I can do, I 

      22   could -- I could admit these exhibits for what they're 

      23   worth and OTA will consider them to the extent they are 

      24   relevant; and to the extent they're not relevant, we 

      25   wouldn't consider them, just in the interest of time 
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       1   since we have them, and it would save time going through 

       2   page by page to determine which document is relevant and 

       3   which one isn't; if CDTFA has no objections, we'd 

       4   allow -- to allowing OTA to determine during the course 

       5   of deciding this appeal which is the appropriate weight 

       6   to give the documents.  

       7        MR. HUXSOLL:  No, no objection.  

       8        JUDGE KWEE:  Okay.  So I will admit Appellant's 

       9   Exhibit Number 2 subject to this caveat that I just 

      10   mentioned, that they would be given the weight they are 

      11   worth, without objection from CDTFA.  

      12            (Appellant's Exhibit 2 was received 

      13        in evidence by the Administrative Law Judge.)

      14        JUDGE KWEE:  So Appellant, Mr. Saifie, did you -- did 

      15   you understand what I was trying to convey to you or did 

      16   you have any questions about that?

      17        MR. SAIFIE:  Yes, your Honor.  I now have a better 

      18   understanding. 

      19            So just a quick question for clarification:  

      20   Should we postpone this meeting and then I go back and go 

      21   and offer in compliance and work with CDTFA and then come 

      22   back to this meeting -- 

      23        JUDGE KWEE:  So --

      24        MR. SAIFIE:  -- or this hearing?  I'm sorry.  

      25        JUDGE KWEE:  So I can't say whether or not CDTFA 
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       1   would consider an OIC or a settlement either now or after 

       2   the liability has been determined by OTA. 

       3            That would be a determination that you would 

       4   have to make.  Since we are here today and this was a 

       5   scheduled hearing and this is the -- this would be the 

       6   second postponement -- this was previously scheduled for 

       7   December -- I'm not sure at this point that we would want 

       8   to defer the hearing to pursue settlement or OIC and I 

       9   thought CDTFA had indicated that they might not -- excuse 

      10   me, CDTFA.  Did you have a position on what CDTFA -- on 

      11   Appellant's request?  

      12        MR. PARKER:  Yeah.  So this was covered at the second 

      13   PHC.  I know it was in the second PHC minutes and orders 

      14   discussing both the settlement and OIC.  Obviously, OIC 

      15   is for a final liability.  This case is not a final 

      16   liability, so it's not subject to consideration for OIC 

      17   at this point. 

      18            Settlement is -- you know, settlement and the 

      19   offer in compromise section are different sections than 

      20   the hearing representative group here today and the 

      21   taxpayer, the Appellant, has been in settlement twice 

      22   before and a settlement was not reached both times. 

      23            So we -- in -- it's our position that this case 

      24   should continue.  

      25        JUDGE KWEE:  Okay.  So -- so just to quickly 
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       1   summarize it, it sounds like CDTFA wouldn't be willing to 

       2   pursue settlement because settlement has not been 

       3   successful in the past and that this case is not 

       4   currently ripe for OIC from CDTFA's perspective because 

       5   the liability is not yet final.  Is that a correct 

       6   summary of your position?  

       7        MR. PARKER:  Yes.  That's correct.  

       8        JUDGE KWEE:  Okay.  So Mr. Saifie, did you -- did you 

       9   understand CDTFA's position or have a -- do you still 

      10   have a position on whether you're requesting settlement 

      11   or if you'd like to proceed today?

      12        MR. SAIFIE:  Definitely, your Honor.  The whole 

      13   purpose was here to request a settlement and work with 

      14   CDTFA and settle it today.  I understand their 

      15   perspective, too, and I definitely don't want to postpone 

      16   it, too, and that's why, you know, I guess we're all 

      17   here.  But I just don't understand what CDTFA said, that 

      18   this is not even though -- we are here, but this is not 

      19   the final judgment?  This is not a final verdict on what 

      20   I owe?  Is that -- is that my clear understanding?  

      21        JUDGE KWEE:  So my understanding is what CDTFA was 

      22   saying is that they only OIC, offer in compromise, a case 

      23   after the liability is final. 

      24            So because you are here today, OTA has not 

      25   issued a decision on this case, so this case is still in 
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       1   a nonfinal status.  It would have to be after we issue a 

       2   decision and that liability thereafter becomes final is 

       3   my understanding of when CDTFA would consider an OIC. 

       4            Is that a correct summary, Mr. Huxsoll?  

       5        MR. HUXSOLL:  That's my understanding of the offers 

       6   in compromise program, that you have to have a final 

       7   liability.  And because this is currently under appeal, 

       8   it's not a final liability, so it can't be considered for 

       9   offers in compromise.

      10        JUDGE KWEE:  Okay.  Thank you. 

      11            So with that said, I don't believe OTA would be 

      12   able to postpone the case for purposes of settlement 

      13   since CDTFA indicated that settlement wouldn't proceed 

      14   and it doesn't appear like it would be a good cause to 

      15   defer for or postpone for OIC because they also wouldn't 

      16   consider OIC at this time. 

      17            So with that said, did you have any remaining 

      18   concerns or objections about proceeding today?

      19        MR. SAIFIE:  No, your Honor.  I think it's pretty 

      20   clear that after moving from this hearing, the next step 

      21   will be offer in compromise -- 

      22        JUDGE KWEE:  Okay.

      23        MR. SAIFIE:  -- once it's settled, the liability 

      24   amount, I guess.  

      25        JUDGE KWEE:  Okay.
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       1        MR. SAIFIE:  And Cary and Randy, you can correct me 

       2   if I'm wrong.  

       3        JUDGE KWEE:  Okay.  So I believe we have CDTFA's 

       4   Exhibits A through H and Appellant's Exhibits 1 and 2 

       5   admitted as evidence, both without objections but subject 

       6   to limitations for Exhibit 2 for Appellant. 

       7            And we also discussed at the prehearing 

       8   conference that there was a related audit, but that audit 

       9   is not the subject to this appeal, so that's not 

      10   something we can discuss here because there was no appeal 

      11   at that audit pending before OTA.  So the only issue 

      12   would be the case that was currently appealed and that 

      13   would be what would be considered when we issue our 

      14   decision, just that one liability period for April '18 to 

      15   June 30th, '19.  The later audit period is not before OTA 

      16   today.  So that was one other limitation I just clarified 

      17   about the scope of this hearing today.  

      18            As far as the issues, we did discuss those 

      19   issues during the prehearing conference, the tax, the 

      20   negligence penalty, and the 40 percent penalty, so I 

      21   won't restate those issues now. 

      22            I would ask the parties to confirm though that 

      23   the issues we discussed during the prehearing conference 

      24   are the only issues that are -- OTA is being asked to 

      25   resolve today. 

0020

       1            CDTFA, is that a correct understanding for you?  

       2        MR. SUAZO:  Yes, that's correct.  Those are the only 

       3   issues.

       4        JUDGE KWEE:  Okay.  And Mr. Saifie, were those three 

       5   issues, the issues that we discussed at the prehearing 

       6   conference, the issues that you understand an appeal -- 

       7   on appeal before OTA today?

       8        MR. SAIFIE:  Your Honor, can you repeat those three 

       9   issues?  

      10        JUDGE KWEE:  Okay.  So the issues -- so I'll just 

      11   restate them since I think you had an issue receiving the 

      12   minutes and orders. 

      13            The first issue was whether Appellant 

      14   established a basis for adjustments to the measure of 

      15   unreported taxable sales; the second issue was whether 

      16   Appellant was negligent, and the third issue was whether 

      17   CDTFA properly imposed a 40 percent penalty pursuant to 

      18   Section 6597, and whether Appellant established the basis 

      19   for relief of that penalty is a sub issue.

      20        MR. SAIFIE:  I understand, your Honor.  

      21        JUDGE KWEE:  Okay.  Okay.  Great.  So those will be 

      22   the issues that we discuss today and that will be the 

      23   focus for the hearing.  

      24            As far as the time estimates, I had allocated 20 

      25   minutes for Appellant's presentation and testimony and 20 
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       1   minutes for CDTFA's presentation.  Each party was being 

       2   allocated five minutes on rebuttal and then we would 

       3   conclude. 

       4            Mr. Saifie, I believe you had asked -- inquired 

       5   about the time estimates, so I'd just confirm is that -- 

       6   is the 20 minutes adequate for you?

       7        MR. SAIFIE:  It should be, your Honor.  

       8        JUDGE KWEE:  Okay.  Perfect.  And if you need to go 

       9   over a couple minutes, that's fine, too.  This is 

      10   primarily for calendaring purposes.  As long as we're 

      11   generally within that time frame, we're good.  

      12            For CDTFA, is the 20 minutes fine for you?  

      13        MR. SUAZO:  That should be fine.

      14        JUDGE KWEE:  Okay.  Great. 

      15            With that said, I believe we're ready to get 

      16   started.  Are there any final questions before I turn it 

      17   over to Appellant's representative for his opening 

      18   presentation?  Again, that's allocated at 20 minutes.  

      19        JUDGE WONG:  Could I ask, Mr. Saifie, for you to 

      20   speak louder into your mic?  I'm having a little trouble 

      21   hearing you.  I'm having trouble hearing some of your 

      22   responses.  

      23        MR. SAIFIE:  Sure.  Is it better, your Honor?  

      24        JUDGE WONG:  Yes.  Thank you.  

      25        JUDGE KWEE:  Okay.  Are there any other questions or 
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       1   comments before we get started today, before we turn it 

       2   over to Mr. Saifie? 

       3            Okay.  Mr. Saifie, you have 20 minutes.  You may 

       4   proceed.

       5        MR. SAIFIE:  Thank you, CDTFA and honorable judges, 

       6   for this hearing. 

       7            I just want to start with Exhibit 2, which was 

       8   collectively done, and the first page is GL commit 

       9   report, but this exhibit is also part of the CDTFA 

      10   exhibit.  It is the GL commit report, sales report of the 

      11   sales tax liability for the period showing from April -- 

      12   April 12 to August 30th, which is the tax liability. 

      13            CDTFA -- my thing was CDTFA acknowledged and 

      14   never disputed this is a legit report from point-of-sales 

      15   system we were able to produce and so my contention was 

      16   that if this is what it is, then this tax liability 

      17   should be based on this, not something a presumption or 

      18   going into the third or fourth round and getting the data 

      19   from a franchisee which was inputted incorrectly and we 

      20   are still working with the franchisee and they have put 

      21   me in a default.  

      22            So if this evidence was accepted by CDTFA, why 

      23   they went in and I opened up our POS system, they 

      24   retrieved all the data, all our DBA files, reinflated 

      25   it --
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       1        JUDGE KWEE:  Mr. Saifie, I'd just ask you if it's 

       2   possible, could you please slow down a little --

       3        MR. SAIFIE:  Okay.

       4        JUDGE KWEE:  -- bit because we have a stenographer 

       5   who has to transcribe what you're saying and it makes it 

       6   difficult for her -- 

       7        MR. SAIFIE:  My apologies, your Honor.

       8        JUDGE KWEE:  -- when you speak a little faster. 

       9        MR. SAIFIE:  So -- so I would like this evidence to 

      10   be weighted.  If they never had any issue, they never 

      11   rejected it, I would like our honorable judges to 

      12   consider this, that this exhibit shows the tax liability, 

      13   not the amount which they have come up on their own 

      14   without going into the POS system. 

      15            And also, there was varied other evidences.  

      16   When they retrieved the data from our POS system, all 

      17   their numbers matched with this report; however, they 

      18   went and got some data from a franchisee site which was 

      19   reported to the third party, franchisee's reporting 

      20   system, which we also found out was reported in error by 

      21   the previous general manager because she didn't know what 

      22   she was doing and I didn't know what we're supposed to 

      23   do, because those numbers was -- collectively were 

      24   reported from all the Hooters. 

      25            This particular location, I bought as an 

0024

       1   individual location rather than, you know, part of five, 

       2   and the previous owner, Hoots Wings, sold all his 

       3   West Covina and divested to different franchisees.  I 

       4   just got this one location. 

       5            So whenever those franchisee numbers were 

       6   reported to HOA, they were reported collectively of five 

       7   Hooters.  They were not just mine and CDTFA used those 

       8   numbers rather than using a report which was provided to 

       9   them from the point-of-sale system.  Also, they have the 

      10   accurate data which matched with these sales numbers when 

      11   they came in and I opened the computers to them. 

      12            That's one thing.  

      13            The second thing is at the prehearing, I was 

      14   asked to bring -- again, this is -- this is collectively 

      15   Exhibit 2 -- a police report where it shows it's dated 

      16   January 8, 2021.  It's an embezzlement report of my 

      17   general manager and a couple of bartenders.  They were 

      18   involved in stealing money and doing the incorrect 

      19   reporting. 

      20            I myself as a public employee, so I just didn't 

      21   have enough time to go in the daytime and I would just -- 

      22   went there after work or when we -- when I was off.  So, 

      23   again, yes, I was negligent of not keeping an eye on my 

      24   employee, but there was always -- as an employer and 

      25   employee, there's a trusted relationship.  So Nicole Erin 

0025

       1   Hart or --

       2        JUDGE WONG:  Could you please not mention their 

       3   names?  We don't need to know their names. 

       4        MR. SAIFIE:  Okay.  Got it, your Honor.

       5        JUDGE WONG:  Thank you.

       6        MR. SAIFIE:  Okay.  So they were involved and this 

       7   police report was made with their names on it and I 

       8   believe in my prehearing they said that they will 

       9   consider if I produce the report that, you know, I was 

      10   the victim by the employees and victim of embezzlement 

      11   where it put undue pressure on me to properly pay.  

      12            So those are the two main ones; right? 

      13            The third ones and the rest of them and then 

      14   what I have produced, exhibits earlier via e-mail, those 

      15   pictures, they are the clear indication.  There was 

      16   something recently -- because of course as a 

      17   nonbusinessman or trying to become a business owner, the 

      18   major issue was sales did go through through our POS 

      19   system recently, but we never were able to collect the 

      20   money. 

      21            So about a month ago, I did the audit, and it's 

      22   called Fraud Century Report, where we had a sale of 6- or 

      23   7,000 and only $1,000 came in and the rest, $5,000 went 

      24   offline.  So apparently there was a glitch including CBS, 

      25   who provided support.  They're working on it today to fix 
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       1   that glitch because many of our sales went through our 

       2   point-of-sale system and it shows a credit card ran, but 

       3   it was offline, but I have authorizations from 2019 

       4   sitting in the system, showing that they were never 

       5   converted to sales.  They were just preauth. 

       6            So definitely there was another negligence or 

       7   issue with the POS system which we weren't aware.  So a 

       8   lot of sales, they might show in our POS system, but we 

       9   were never able to collect in terms of dollars, neither 

      10   sales tax dollars or the cost for the food, and that's 

      11   put undue pressure on us.  So I would like CDTFA also to 

      12   please consider that as waiving the negligence fee and 

      13   negligence penalty. 

      14            And once again, I'm here to resolve the matter 

      15   as fast and as quick as I can.  

      16            And the rest of the exhibits and collectively, 

      17   they are -- and since, of course, COVID hit and I was 

      18   trying to hold on it. 

      19            There is a couple of lawsuits.  The two girls 

      20   came back and they filed a lawsuit on me.  It's an 

      21   ongoing lawsuit, cost us so far $250,000, putting us to 

      22   literally at the brink of bankruptcy.  They filed a 

      23   lawsuit against me and I'm still trying to resolve that 

      24   frivolous lawsuit, and that's causing another issue.  

      25            That led to my -- my evidence that yes, the 
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       1   sales were there, but the money never came into our 

       2   account.  If you see one of the exhibits collectively was 

       3   produced from Pro Equity, that's our rent due for 

       4   $495,000, almost half a million dollars, and it is not 

       5   collectively rent for the last few months.  It is the 

       6   rent because we have -- I have been behind since 2018. 

       7            And last story, which is maybe a success story 

       8   is -- and I'll conclude with that -- that this Hooters 

       9   was shutting down for so many issues and I only end up 

      10   getting it.  I said, Well, let me go and I can turn 

      11   around and save all the jobs and pay the payroll taxes 

      12   and not only, you know, have employees and contribute 

      13   myself to be a good citizen and having employees, but 

      14   this has been nothing but a nightmare. 

      15            And I would like my -- CDTFA to consider all 

      16   these evidences, remove the penalty because I was 

      17   negligent, yes, but negligent because, you know, I 

      18   trusted my employees who did the embezzlements and the 

      19   point-of-sale system which -- which recording the sales 

      20   but pulling all those credit cards offline God knows for 

      21   how long, and they're still resolving that issue as of 

      22   today; and that you can see that the rent has been past 

      23   due, which will simply put the evidence in apples to 

      24   apples that no, this issue has been -- the money issue 

      25   has been there from day one and now we are just trying to 
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       1   find out why, and that's where I want to settle this 

       2   offer in compromise, being negligent because of all these 

       3   issues I had with employees and general manager who was 

       4   terminated. 

       5            I did try to file charges against her, too, but 

       6   this -- I spoke to the district attorney of Riverside 

       7   County and he said, "Just move on and don't file any 

       8   charges" and that's where I am, and against those 

       9   employees also, which I was able to -- with evidence, 

      10   able to find that they were stealing it as a ring, you 

      11   know, general manager along with two senior bartenders.  

      12            Thank you, your Honor.  

      13        JUDGE KWEE:  Okay.  Thank you.  

      14            I just had a question or two, to make sure I was 

      15   understanding what you were saying.  

      16            So the general ledger report that you submitted 

      17   today, that was page two of your packet after the Pro 

      18   Equity statement?  Is -- if my understanding was correct, 

      19   you were saying that the audit included sales from five 

      20   Hooters locations, four of which were not at your Hooters 

      21   locations?  So then this was to show that the correct 

      22   amount of the sales for your location?  Was that what you 

      23   were saying?

      24        MR. SAIFIE:  Right, your Honor.  So when I received 

      25   the audit package when I spoke to Maria Lefar (phonetic), 
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       1   the CDTFA person, she said that they got the sales report 

       2   number from Hooters franchisee, some third-party agency, 

       3   and I asked her, "Who are they, because I don't know."  

       4   She said, "Well, somebody was reporting it," but those 

       5   were reporting it for the Hoots Wings numbers 

       6   collectively for five different Hooters, not a single 

       7   location. 

       8            This location was shut down in February.  I only 

       9   acquired it in April and just reopened it.  So of course 

      10   sales were slow for those years.  So this report shows 

      11   the correct sales tax.  CDTFA never came back, never 

      12   disputed it.  They were able to find the numbers.  They 

      13   called DBA files.  They even told me their forensic guy 

      14   came in.  He said, Yep, these numbers matched with 

      15   your -- this location, but the numbers we got from the 

      16   third party are way different.  And I only realized, 

      17   well, they are collectively reported to five different 

      18   Hooters locations.  They are not just my particular 

      19   location. 

      20            David Chang -- sorry for mentioning the name.  

      21   There were like four different individuals who ended up 

      22   buying these five different Hooters and I was able to get 

      23   this one, part of the liquidating sales.  

      24        JUDGE KWEE:  Okay.  And my other question is you were 

      25   talking about the sales that didn't go through because 
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       1   they were preauthorization charges. 

       2            So if -- my understanding is people would go 

       3   order a meal and then there would be a preauthorization 

       4   charge, but your business didn't ultimately charge them 

       5   for the food and that was what you're asking for an 

       6   adjustment for, and that was your Exhibit 1, the photos?

       7        MR. SAIFIE:  Right, your Honor.  If you see the Fraud 

       8   Century Report, that was recently brought to my attention 

       9   because I'm just having a severe problem paying the bills 

      10   and what we found out, there were -- a lot of sales went 

      11   offline.  Every time there's an Internet connectivity 

      12   issue -- there is no Internet in that plaza and when we 

      13   tried to acquire Frontier or the Spectrum, they said I 

      14   have to pay $650,000 to bring a line into a business.  

      15   It's different than commercial versus residential.  Since 

      16   a commercial location, I have to bear the costs to bring 

      17   the Internet.  So we always have this -- what do you 

      18   call it -- hotspot Internet at that location, or it was a 

      19   DSL modem.  

      20            So a lot of times sales went in.  They went in 

      21   as an offline preauth.  They give you sort of like a fake 

      22   authorization number so the customer kind of knew yeah, 

      23   this is -- this is the authorization, but they were never 

      24   converted into the sale. 

      25            For -- and many of the credit cards are 
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       1   declining.  I tried to go back.  I said, Well, I'm going 

       2   to try to go back and collect this morning.  They started 

       3   declining it because they were just going offline also, 

       4   giving a sort of -- I don't know the right word -- it's 

       5   fake or some dubious authorization number starting with a 

       6   4 so it looks like it's a sale, but it's never a sale. 

       7            When the system would come back online, I was 

       8   never told that I have to go back until recently I found 

       9   out from shift 4, and that issue happened with the 

      10   Heartland. 

      11            And this audit period with the Heartland credit 

      12   card company merchant processor, I tried to contact them 

      13   about preauth and they said, "No, it's been too long."  

      14   They cannot provide me no data or preauth, but I do have 

      15   some data from shift 4 for last year since we changed the 

      16   merchant.

      17        JUDGE KWEE:  Great.  Thank you for clarifying. 

      18            And when we do turn it over to CDTFA, I'd ask if 

      19   CDTFA could address those two issues that were brought 

      20   up, the one about the preauthorization charges and the 

      21   second one about including sales from four other Hooters 

      22   locations, which I believe are Exhibits 1 and 2 

      23   respectively for Appellant. 

      24            But before I turn it over to CDTFA, I'll start 

      25   with Judge Lam.  Did you have any questions for 
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       1   Appellant?  

       2        JUDGE LAM:  This is Judge Lam speaking.  I don't have 

       3   any questions.

       4        JUDGE KWEE:  Okay.  Judge Wong, did you have any 

       5   questions for Appellant?  

       6        JUDGE WONG:  No questions.  Thank you.  

       7        JUDGE KWEE:  Okay.  Then I will turn it over to 

       8   Mr. Suazo.  You have 20 minutes for your opening 

       9   presentation.  Thank you.

      10        MR. SUAZO:  Thanks. 

      11            The Appellant operates a Hooters restaurant 

      12   franchise in Riverside, California.  The restaurant has a 

      13   full bar.  The audit period is from April 12, 2018 

      14   through June 30th, 2019, which encompasses five quarters. 

      15            Records reviewed include general ledger reports, 

      16   franchisor-provided sales reports, point-of-sale reports, 

      17   and 1099 credit card sales information for 2019.  

      18            Audited sales of 879,000 are on an actual basis 

      19   for the period from April 12, 2018 through 

      20   September 30th, 2018.  The sales are based on sales 

      21   information obtained from the franchisor, Exhibit D, page 

      22   35.  

      23            Appellant's recorded sales for their POS system 

      24   were utilized to determine audited taxable sales of 

      25   $893,970, again, on an actual basis for the period from 
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       1   January 2019 through June 30th, 2019, Exhibit E, page 62.  

       2            Because no documentation was provided for the 

       3   fourth quarter of 2018, an average daily sales amount was 

       4   calculated based on the four quarters established audited 

       5   sales.  The average daily sales amount was then 

       6   multiplied by the number of days in the quarter to 

       7   compute $458,000 for the fourth quarter of 2018, 

       8   Exhibit D, page 34.  

       9            Audited taxable sales of 2.2 million were 

      10   compared to reported taxable sales of $91,000 and the 

      11   resulting difference of $2.140 million was assessed as 

      12   unreported taxable sales, Exhibit E, page 29.  

      13            Appellant claims that the $78,556 in sales tax 

      14   indicated on the GL commit report, Exhibit E, page 57, 

      15   also second page of Exhibit 2, is all sales that is owed. 

      16   The GL commit report data range states from April 12th, 

      17   2018 through June 30th of 2019.  However, based on the 

      18   data download for the period from December 31st, 2018 

      19   through July 26, 2019, the dates from April 18, 2018 

      20   through December 30th, 2019 are not included in the 

      21   stated sales tax amount.  

      22            Review of the data download, Exhibit E, pages 69 

      23   and 70, shows that the $78,556 is sales tax collected 

      24   from December 31st, 2018 and is -- excuse me -- with $909 

      25   and sales tax collected for December 31st, 2018, one day 
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       1   only, and $77,648, which is $38,950 for the first quarter 

       2   of '19, 2019, and $38,698 for the second quarter of 2019 

       3   in sales tax collected for the period from January 1st, 

       4   2019 through June 30th, 2019.  Therefore, the sales tax 

       5   amount shown in GL commit report, Exhibit E, page 57, 

       6   does not account for the entire audit period.  

       7            Analysis of the 1099-K report for the first and 

       8   second quarter of 2019 revealed that roughly 72 percent 

       9   of sales were paid using credit card.  Based on the type 

      10   of restaurant that the Appellant operates, the credit 

      11   card percentage appears to be reasonable, Exhibit H, page 

      12   711.  

      13            The records reviewed by the Department for the 

      14   second and third quarters of 2018 and the first and 

      15   second quarters of 2019 disclosed that the Appellant 

      16   collected sales tax reimbursement on its taxable sales.  

      17   The percentage of unremitted sales tax reimbursement 

      18   collected for each quarter was over 90 percent.  The 

      19   unreported sales tax reimbursement collected averaged 

      20   well over $1,000 per month, Exhibit E, page 43, and 

      21   Exhibit G, page 708.  

      22            Based on the review, all the necessary elements 

      23   to impose the penalty pursuant to Section 6597 were met.  

      24   Therefore, the penalty for failure to timely remit sales 

      25   tax reimbursement collected was applied to the following 
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       1   periods:  second and third quarters of 2018 and first and 

       2   second quarters of 2019, Exhibit E, page 41 to 43.  The 

       3   penalty was not applied to the fourth quarter of 2018; 

       4   however, a negligent penalty was added to that quarter. 

       5            While this was the Appellant's first audit, it 

       6   was -- it was still proper to impose a negligence 

       7   penalty, as Appellant could not have held a good-faith 

       8   and reasonable belief that his recordkeeping and 

       9   reporting practices were in substantial compliance with 

      10   sales and use tax law. 

      11            This concludes our presentation.  I'm available 

      12   to answer any questions you may have.  

      13            One of the questions that you had about the four 

      14   others being included in the 2018 period, if you look at 

      15   the average sales on a quarterly basis on page 52, which 

      16   I believe is D -- no, E-52, the sales prior to -- well, 

      17   where we got the franchise information is 443,000 and 

      18   490,000.  The amounts when we had the data download, 

      19   which he's not disputing at this point, is 448- and 445-.  

      20            So they're pretty similar.  This appears to be 

      21   one Hooters only.  If it was going to be five, it would 

      22   be in the million-dollar range, probably around 2 

      23   million.  So this is for -- only for this Hooters 

      24   location when the franchisee information was obtained.  

      25        JUDGE KWEE:  Okay.  Does that conclude your 
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       1   presentation, Mr. Suazo?  

       2        MR. SUAZO:  And the preauthorization portion, if you 

       3   could sort of let me know what you're actually asking on 

       4   that portion.

       5        JUDGE KWEE:  I was referring to his opening 

       6   presentation, Mr. Saifie's opening presentation.  I think 

       7   he had indicated that Exhibit 1 was provided to show that 

       8   there were some sales that were preauthorized charges 

       9   that were picked up in the audit but that were -- 

      10   ultimately, they didn't collect that money because the 

      11   preauthorizations didn't convert over to billed charges 

      12   to their credit card.  I believe that was what was 

      13   discussed.

      14        MR. SUAZO:  If you're looking at those 

      15   preauthorization charges, they take place in February of 

      16   2023.  The audit period is well past that, so I'm not 

      17   really sure if that occurred in 20- -- the audit period 

      18   because we have no evidence to show that.  

      19        MR. PARKER:  Also, Judge Kwee, I'd just like to add 

      20   that the data file that we downloaded is the sales file, 

      21   which is the completed sales.  Preauthorization, you 

      22   know, noncompleted sales in a point-of-sale system aren't 

      23   part of the completed sales.  That's why they need -- all 

      24   tickets need to be closed out so everything can 

      25   reconcile. 
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       1            So the file that we used that makes up those 

       2   first and second quarter of 2019 are the completed sales 

       3   and he even agrees that that amount matches the POSitouch 

       4   report that is part of Exhibit 2, which we indicated 

       5   matches up with the data file, the data download that we 

       6   downloaded.  So the preauthorization has nothing to do 

       7   with the completed sales that are in our -- in, from his 

       8   records, the data file that we downloaded.  

       9        JUDGE KWEE:  Okay.  Thank you.  

      10            Does that conclude your opening presentation, 

      11   Mr. Suazo?  

      12        MR. SUAZO:  Yes.  

      13        JUDGE KWEE:  Thank you. 

      14            I will turn it over to Judge Lam.  Judge Lam, 

      15   did you have any questions for CDTFA?  

      16        JUDGE LAM:  This is Judge Lam speaking.  I don't have 

      17   any questions.

      18        JUDGE KWEE:  Okay.  Thank you. 

      19            Judge Wong, did you have any questions for 

      20   CDTFA?  

      21        JUDGE WONG:  No questions.  Thank you.  

      22        JUDGE KWEE:  All right.  So at this point, we're 

      23   ready to move on to the closing remarks and I'll turn it 

      24   over to Mr. Saifie.  Mr. Saifie, you have five minutes 

      25   for your closing remarks.
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       1        MR. SAIFIE:  Thank you, your Honor, and thank you, 

       2   CDTFA. 

       3            So it seems like, your Honor, that CDTFA does 

       4   agree that they downloaded it and there were no 

       5   discrepancy according to them with the report I provided 

       6   with 78,000 and what they have received. 

       7            And so, again, my contention is if why there's a 

       8   big variance.  Of course they are the expert.  I'm not a 

       9   tax expert.  I'm just the guy who wants to own a 

      10   restaurant.  Do I ever had a person -- that's never had a 

      11   person, an accountant or outside accountant or myself.  

      12   It's just me and I trusted G.M. to make sales reports, 

      13   enter the data and also pay the sales tax.  That was just 

      14   naive of me and then of course that's the reason I'm 

      15   here.  

      16            So since they're accepting, it seems like 

      17   they're accepting that there is no dispute on the data 

      18   downloads and the reports I provided, I would like to -- 

      19   and that means there is a dispute of their numbers from a 

      20   download they have received from a franchisee versus what 

      21   they have received from the -- our POS system by their 

      22   forensic auditor, the database files, and the report 

      23   provided.  They do match; however, they're saying that 

      24   the third-party report they have received is reporting 

      25   something different and I still don't know where they got 
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       1   their data from and who was the source for that data.  

       2            The second thing is just to clarify the sales 

       3   issue of the credit card, yes, on the POS system it will 

       4   show a complete sale, so the customer will never walk out 

       5   because he thinks that his sales, we get their credit 

       6   card signature; right? 

       7            But our credit card system is way different.  

       8   This is the problem which I found recently.  It doesn't 

       9   mean that it didn't exist before.  If it existed today, 

      10   what are the justification it didn't -- it wasn't there 

      11   before?  It could.  It could not have. 

      12            So I just -- so that -- for benefit of doubt, I 

      13   want CDTFA to consider that yes, customers came in.  We 

      14   presented the slip.  It went in.  But our credit card 

      15   settlement batch processing is totally different.  It's a 

      16   third party.  It's not part of our POS system.  So the 

      17   sale will show on a POS system, yeah, customer came in, 

      18   Mike Saifie, he collected it, he got the receipt and he's 

      19   out the door, but he most probably will look and it will 

      20   show a preauthorization charge on his credit card for 

      21   three or four days and then it just falls off after five 

      22   days or after six days because it was -- just never got 

      23   converted into a sale by our credit card processing 

      24   company or the batch processing, which is a totally 

      25   third-party independent system.  So that's created 
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       1   another ambiguity and that created another issue for me. 

       2            And, again, I want CDTFA to consider the police 

       3   report on this negligence.  You know, yes, the report was 

       4   made untimely that -- against -- against -- and then I 

       5   can even provide most probably if I go back to district 

       6   D.A. when I tried to file charges and tried to recover 

       7   and they said no, there's no reason for it.  It's just 

       8   too much.  It will not be viable to go and collect -- and 

       9   try to collect, because I just followed their advice at 

      10   that point. 

      11        JUDGE KWEE:  Okay.  Thank you.  Does that conclude 

      12   your final remarks?

      13        MR. SAIFIE:  That does conclude with this, that when 

      14   CDTFA rep went into his exhibits and went into different 

      15   periods of December '18 and 38,000 and 2019 audit period 

      16   and he mentioned all these numbers.  Your Honor, they do 

      17   tie.  It seems like they're agreeing that they do tie 

      18   with the report, the tax amount reported here, and the 

      19   only variance is my net sales in the report shows 899,722 

      20   and I believe CDTFA mentions 749-.  I wrote somewhere 

      21   here.  It was less. 

      22            So even though if you look at this report, I'm 

      23   showing you that I have made more sales compared to what 

      24   they were saying when they downloaded the data from my 

      25   computers, so -- 
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       1        JUDGE KWEE:  Okay.  Thank you. 

       2            So Judge Lam, did you have any questions for 

       3   Appellant?  

       4        JUDGE LAM:  This is Judge Lam speaking.  I don't have 

       5   any questions.  Thank you.  

       6        JUDGE KWEE:  Judge Wong, did you have any questions 

       7   for Appellant?  

       8        JUDGE WONG:  Yeah.  I just wanted to clarify. 

       9            So you're saying there's two sources of your 

      10   sales.  One's your third-party credit card processor and 

      11   then a report that goes to the franchise -- the Hooters 

      12   franchisor; is that right?

      13        MR. SAIFIE:  Yes, your Honor.  So the report they 

      14   collected it, it was part of the Hoots Wing prior owner 

      15   reporting system.  I never used it, I never had that 

      16   access, and they were collectively reporting based on 

      17   each individual location and somehow it got reported to 

      18   the third-party franchisee system.  That's what CDTFA 

      19   got, collected the data.  I don't have the access to it.  

      20   I until this day never provided the data to that 

      21   third-party resource and I don't know who the -- who that 

      22   company is.

      23        JUDGE WONG:  Yeah.  I'm kind of more focused on the 

      24   preauthorization aspect of your argument where you said 

      25   that credit card sales preauthorized, but then they fell 
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       1   off.

       2        MR. SAIFIE:  Yes, your Honor.  So the way it works, 

       3   when you go in, even including the hotel, they take 

       4   preauthorization and that preauthorization is not 

       5   converted into a sale.  Then after three or four days, it 

       6   just falls off. 

       7            So, for example, if I'm dining in, if I do see a 

       8   preauthorization for $78, but if it's not converted every 

       9   night as a batch processing into a sale, that will fall 

      10   off after three days because preauthorizations are 

      11   temporary on the credit card.  And that's what we have 

      12   discovered in our recent, recent audit.

      13        JUDGE WONG:  So it would report a sale to the 

      14   franchisor but not to the credit card?  So were these 

      15   actual sales that went through or no?

      16        MR. SAIFIE:  So -- so these actual sales happened on 

      17   a POS system, point-of-sale system.

      18        JUDGE WONG:  So they were actual sales.  They 

      19   didn't -- 

      20        MR. SAIFIE:  They were actual sales.  

      21        JUDGE WONG:  They were completed.

      22        MR. SAIFIE:  Right.  They were completed in the 

      23   point-of-sale system, but our credit card system is 

      24   totally separate.  In most of the franchisees' locations, 

      25   it's totally separate.  The glitch was those 
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       1   preauthorizations never got converted by our merchant 

       2   services into a sale.  So the data that got uploaded from 

       3   the POS system is one, but the credit card system is 

       4   totally separate.

       5        JUDGE WONG:  But it sounds like the credit card 

       6   system would be undercounting sales if it's -- if the 

       7   reports to the franchisor are more thorough.  So it would 

       8   seem that the franchisor's record would be more complete 

       9   than the third-party credit card processor, which the 

      10   preauthorizations would fall off.  No?

      11        MR. SAIFIE:  So the reports which franchisor or now 

      12   they have their own system they collect by themselves, we 

      13   never report.  As far as I know, they collect.  They will 

      14   collect the point-of-sale system, yes, your Honor; but 

      15   they will not know and they cannot guarantee.  They will 

      16   not know that we were able to collect all the amount on 

      17   that sales.  

      18            For example, the pictures provided, one of them, 

      19   Exhibit 1, shows that we had about $8,000 in sales and I 

      20   believe we only collected $1,000 and that's become my 

      21   flash point in recent audit.  I said, Wow, what happened?  

      22   It was a UFC -- it was Sunday Super Bowl.  We had a great 

      23   sale, but we only collected $1,000 into the bank account. 

      24            As far as franchisor, they think, oh, yeah, that 

      25   Hooters in Riverside had a great sales of 6- or $7,000, 
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       1   but in reality, we were not able to collect on all the 

       2   sales.  It just went offline and we had that issue.  And 

       3   we are dealing with CBS.  They have opened the case right 

       4   now.

       5        JUDGE WONG:  But the sales were made; right?  

       6   Regardless of whether you collected or not, the sales 

       7   were made?  

       8        MR. SAIFIE:  The sales were made.  The food went out.  

       9   I lost in food, I lost in labor cost, and the customer 

      10   got the food and they walked out without -- technically 

      11   without paying it, so they got everything for free.  I 

      12   was never able to finalize -- make the final charge on 

      13   their credit card.

      14        JUDGE WONG:  Okay.  Got it.  Thank you.  No further 

      15   questions. 

      16        JUDGE KWEE:  Okay.  Mr. Saifie, since you had 

      17   provided testimony about the background facts that 

      18   occurred during the audit period, I'd like to swear you 

      19   in.  I believe I had omitted the swearing-in aspect at 

      20   the start of your presentation. 

      21            So if you would raise your right hand now, I 

      22   will do so. 

      23            Mr. Saifie, do you swear or affirm that the 

      24   testimony you provided today is the truth, the whole 

      25   truth, and nothing but the truth?  
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       1        MR. SAIFIE:  Yes, your Honor.  

       2        JUDGE KWEE:  Okay.  Thank you.  

       3            And at this point, I'll turn it over to CDTFA 

       4   for your concluding remarks before we finish with the 

       5   hearing today.  

       6        MR. SUAZO:  I just want to reiterate that the 

       7   franchise tax -- the franchise information was for the 

       8   first two quarters of the audit period, and so there was 

       9   no duplication or the data download does not include the 

      10   franchise period.  The data download is for the last -- 

      11   the last two quarters, not the first two quarters, but 

      12   only the last two quarters of the audit period. 

      13            They did reconcile with Mr. Saifie's report.  

      14   Once you base it -- once you break it down on a quarterly 

      15   amount, and if you look at page -- if you look at -- if 

      16   you look at the report, you'll see that that will 

      17   reconcile based on a quarterly basis, as I had stated in 

      18   the presentation. 

      19            So just to get that out of the way -- bless 

      20   you -- and the period that we did not have records for 

      21   where we didn't have either franchise records or we 

      22   didn't have the data download, we did an estimate based 

      23   on daily sales to come out to what the amounts are.  

      24            Also, if you look at the -- on Exhibit H, the 

      25   payments per credit card pretty much tie in sort of close 
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       1   to what you would expect from his sales in the 2019 

       2   period.  Again, it's around 70 percent credit card, about 

       3   20-some percent in cash, which is pretty reasonable for 

       4   this type of operation.  

       5        JUDGE KWEE:  Okay.  With that said, I believe we are 

       6   ready to conclude. 

       7            Judge Wong, did you have anything further before 

       8   we conclude today?  

       9        JUDGE WONG:  No further questions.  Thank you.  

      10        JUDGE KWEE:  Okay.  Judge Lam, did you have anything 

      11   further before we conclude today?  

      12        JUDGE LAM:  No further questions.  Thank you.  

      13        JUDGE KWEE:  Okay.  Then this case is -- we're ready 

      14   to conclude with this hearing today. 

      15            This case is submitted on Wednesday, March 15th, 

      16   2023.  The record is now closed and this also concludes 

      17   the hearings that we have scheduled for today.  The OTA 

      18   judges in this appeal will meet after today's hearing and 

      19   discuss this case and we'll issue a written opinion 

      20   within 100 days of today's date.  Thank you, everyone, 

      21   for coming in.

      22        MR. SAIFIE:  Thank you, your Honor.  Thank you, 

      23   CDTFA.  

      24            (Proceedings concluded at 2:00 p.m.)
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